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JOHN J. BORSOS, P.C.

JOHN J. BORSOS, (#384)

P.O. Box 112347

Salt Lake City, Utah 84147-2347

Telephone: (801) 533-8883  

Fax: (801) 533-8887

Attorney for Plaintiff

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

WILLIAM ROBERTS,

                                                     Plaintiff,

vs.

MICHAEL J. ASTRUE, in his            

capacity as Commissioner of the Social

Security Administration,

Defendant.

)

)

)

)

)

)

)

)

)

)

)

ORDER FOR EXTENSION OF

TIME

Case Number: 1:08-CV-00084 DN

Honorable DAVID NUFFER

______________________________________________________________________________

Pursuant to Rule 6(b) of the Federal Rules of Civil Procedure, Plaintiff, IT PHUNG,

respectfully filed her motion for Extension of Time with this court on the 8  day of January, 2009.th

Plaintiff’s counsel has conferred with Defendant’s counsel and they have agreed to the

following dates. 

Based upon the agreement of the motion filed with this court and for good cause shown,

IT IS HEREBY ORDERED that the filing dates for the parties’ briefs be set as follows:

1. Plaintiff’s Brief to be filed no later than January 12, 2009.
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2. Defendant’s Response to Brief may be filed February 13,2009.

3. Plaintiff’s Reply Brief to be filed no later than February 27, 2009.

DATED this 8   day of January, 2009.th

BY THE COURT:

_______________________________

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BC TECHNICAL, INC.,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING DEFENDANT’S
MOTION FOR JUDGMENT AS A
MATTER OF LAW AND/OR NEW
TRIAL AND DENYING
PLAINTIFF’S MOTION TO ALTER
OR AMEND JUDGMENT

vs.

ENSIL INTERNATIONAL CORP., Case No. 2:02-CV-700 TS

Defendant.

This matter is before the Court on Plaintiff’s Motion to Alter or Amend Judgment, filed

September 25, 2008,  and Defendant’s Motion for Judgment as a Matter of Law and/or New Trial,1

filed September 29, 2008.   Plaintiff argues, in its Motion, that it is entitled to prejudgment interest,2

in the amount of $101,126.58, on the jury award of $159,100.00.  Defendant argues, in its Motion,

that it is entitled to judgment as a matter of law on Plaintiff’s conversion claim because Plaintiff

failed to establish necessary elements of the claim.  Defendant also argues that it is entitled to a new



Fed. R. Civ. P. 50(a)(1).3

Lytle v. Household Mfg., Inc., 494 U.S. 545, 554-555 (1990).4

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).5

Weese v. Schukman, 98 F.3d 542, 547 (10th Cir. 1996).6

Baty v. Willamette Indus., Inc., 172 F.3d 1232, 1241 (10th Cir. 1999) (quoting Fed. R.7

Civ. P. 50).

2

trial because it is impossible to determine what portion of the jury award is attributable to the

conversion claim, and because the Court’s jury instructions were unfairly prejudicial to Defendant.

For the reasons set forth below, the Court will deny Plaintiff’s Motion and Defendant’s Motion.

I.  STANDARDS OF REVIEW

A. JUDGMENT AS A MATTER OF LAW

Under Fed.R.Civ.P. 50, a court should render judgment as a matter of law when “a party has

been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury

to find for that party on that issue.”   The United States Supreme Court has left little doubt as to the3

role of a judge in deciding a motion for judgment as a matter of law.  “In [entertaining a motion for

judgment as a matter of law], the court must draw all reasonable inferences in favor of the

nonmoving party, and it may not make credibility determinations or weigh the evidence.”4

“Credibility determinations, the weighing of the evidence, and the drawing of legitimate inferences

from the facts are jury functions, not those of a judge.”5

The Tenth Circuit has made it clear that judgment as a matter of law is to be “cautiously and

sparingly granted,”  and is only appropriate when there is no way to legally justify a jury verdict.6

Judgment as a matter of law is appropriate only “[i]f there is no legally sufficient evidentiary basis

. . . with respect to a claim or defense . . . under the controlling law,”  or if  “the evidence points but7



Finley v. United States, 82 F.3d 966, 968 (10th Cir.1996).8

Shaw v. AAA Eng’g & Drafting, 213 F.3d 519, 529 (10th Cir. 2000).9

Vandehurst v. Colo. Mountain Coll. Dist., 208 F.3d 908, 915 (10th Cir. 2000) (citing10

Correa v. Hosp. San Francisco, 69 F.3d 1184, 1196 (1st Cir. 1995)).  See also Michael Found.,
Inc. v. Urantia Found., 61 Fed. Appx. 538, 544 (10th Cir. 2003) (“We have consistently held that
a movant’s renewed motion under Rule 50(b) may not advance new legal arguments; i.e., the
renewed motion’s scope is restricted to issues developed in the initial motion.”).

Fed. R. Civ. P. 59(a).11

Black v. Heib’s Enterprises, Inc., 805 F.2d 360, 363 (10th Cir. 1986).12
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one way and is susceptible to no reasonable inferences which may support the opposing party's

position.”   “Judgment as a matter of law is improper unless the evidence so overwhelmingly favors8

the moving party as to permit no other rational conclusion.”   9

A party which has made a motion for judgment as a matter of law under Rule 50(a) prior to

a jury verdict may renew that motion under Rule 50(b) after judgment is rendered.  However, a Rule

50 motion “made at the close of evidence preserves for review only those grounds specified at the

time, and no others.”10

B. NEW TRIAL

Rule 59(a) provides that a new trial may be granted “after a jury trial, for any reason for

which a new trial has heretofore been granted in an action at law in federal court.”   The Tenth11

Circuit has stated that “[a] motion for new trial on the grounds that the jury verdict is against the

weight of the evidence . . . involve[s] the discretion of the trial court . . . .  The inquiry focuses on

whether the verdict is clearly, decidedly or overwhelmingly against the weight of the evidence.”12



Rasmussen Drilling, Inc. v. Kerr-McGee Nuclear Corp., 571 F.2d 1144, 1148 (10th Cir.13

1978).

Henning v. Union Pac. R. Co., 530 F.3d 1206, 1221 (10th Cir. 2008) (citing Townsend14

v. Lumbermens Mut. Cas. Co., 294 F.3d 1232, 1242 (10th Cir. 2002)).

Rasmussen Drilling, Inc., 571 F.2d at 1149 (citing United States v. Smaldone, 485 F.2d15

1333 (10th Cir. 1973) and Ellis v. State of Okla., 430 F.2d 1352 (10th Cir. 1970)).

Hardeman v. City of Albuquerque, 377 F.3d 1106, 1123 (10th Cir. 2004).16

Servants of Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 2000).17
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A party may also obtain a new trial based on trial court errors that were “prejudicial and

clearly erroneous, rather than harmless.”   “Failure to properly instruct the jury requires a new trial13

‘if the jury might have based its verdict on the erroneously given instruction.’”  However,14

“[a]ppellate courts do not impute to a jury the inability to understand correctly the totality of the trial

court’s instructions, even in complicated case, nor will courts impute nonfeasance, in the form of

disregard of the trial court’s instructions, to a jury.”   “Our concern is to ensure that our review does15

not leave us with substantial doubt whether the instructions, considered as a whole, properly guided

the jury in its deliberations.”16

C. AMEND OR ALTER JUDGMENT

A Court may alter or amend its judgment, pursuant to Rule 59(e), when: (1) there has been

an intervening change in the controlling law; (2) new evidence previously unavailable has become

available; or (3) there is a need to correct clear error or prevent manifest injustice.17

II.  PROCEDURAL HISTORY

This case was tried before a jury on July 14-18, 2008.  The parties presented evidence and

argument on Plaintiff’s two causes of action, breach of contract and conversion.  Before the jury

began its deliberations, Defendant moved for judgment as a matter of law under Federal Rule of



Docket No. 275.18
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Civil Procedure 50(a).  First, Plaintiff argued that Plaintiff had not established that the boards were

repairable, which Defendant claimed was the only way the boards would have any value.  Defendant

argued that the question of whether the boards were repairable required the presentation of expert

testimony, and that Plaintiff had offered no expert testimony on the subject, entitling Defendant to

judgment as a matter of law.  Second, Defendant argued that the contract was illegal and therefore

unenforceable.  Third, Defendant argued that Plaintiff’s conversion claim was barred by the

economic loss rule.  Fourth, Defendant argued that it was entitled to judgment as a matter of law on

the issue of punitive damages.

The Court granted Defendant’s Rule 50(a) motion with regard to punitive damages, but

denied the motion with regard to Plaintiff’s illegality, economic loss rule, and repairability

arguments.   Specifically, with regard to the issue of repairability and its impact on Plaintiff’s18

conversion claim, the Court rejected Defendant’s contention that the jury had not been presented

with evidence to support damages.  The Court noted that the jury had heard evidence that an

employee of Defendant had inspected the boards and had provided a cost estimate for repair.  The

Court held that this was evidence of repairability.  Moreover, the Court held that the establishment

of damages is not essential to a claim of conversion.

After both parties had presented their cases, the Court presented the jury instructions.

Included in the jury instructions were the following:

Instruction No. 34: In a trial, parties offer evidence which may relate to fact issues,
legal issues, or both.  The jury decides fact issues and the Court resolves legal issues.
During the course of this trial, evidence has been presented concerning the legality
of copying software/firmware on PROMS.  This is a legal issue for the Court to
decide.  Accordingly, I now instruct you that, in reaching your verdict on Plaintiff’s
breach of contract claim, you are not to base your decision on a determination of



Docket No. 282 at 33 (emphasis added).19

Id. at 40 (emphasis added).20

Docket No. 291.21
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whether such conduct is legal or illegal.  You may, however, consider this evidence
for all other purposes, including, for example, whether the parties agreed that
Defendant would copy software/firmware on PROMS as part of any contract.19

Instruction No. 41: If you find that Plaintiff has proven all of the elements of
conversion by a preponderance of the evidence, you should consider the amount of
damages, if any, Plaintiff should be awarded for conversion.

The measure of damages in a conversion action is the value of the property
at the time of the conversion, plus interest. These damages also include the sum of
money necessary to compensate Plaintiff for all actual losses it sustained as a natural
and proximate cause of Defendant's wrongful conduct. The proximate cause of a
damage is that cause which, in natural and continuous sequence, produces the
damage, and without which the result would not have occurred.20

The jury returned a verdict in favor of Plaintiff on both claims, and awarded a total of

$159,000.00 to Plaintiff.  The verdict form, however, did not indicate the portion of the total award

that was attributable to the breach of contract claim or to the conversion claim.  The verdict form

also did not indicate what portion of the total award was attributable to interest.

Defendant timely renewed its motion under Rule 50(b) after the jury reached its verdict, but

only on the issue of illegality.  The Court denied Defendant’s renewed motion.  21

III.  DISCUSSION

A. JUDGMENT AS A MATTER OF LAW

Defendant’s current Rule 50 motion argues for judgment as a matter of law on its conversion

claim based on two grounds.  First, that Plaintiff failed to establish the required elements of a

conversion claim because “[t]he evidence at trial established that: (1) [Defendant] had a lawful

justification for retaining the boards; (2) [Defendant] did not unqualifiedly refuse to return the

boards; (3) to the contrary [Defendant] did offer to return the boards on reasonable terms; and (4)



Docket No. 300 at 1-2.22

Anderson v. United Tel. Co. of Kan., 933 F.2d 1500, 1503 (10th Cir. 1991).23

Id.24
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at the time [Plaintiff] filed its lawsuit against [Defendant], [Plaintiff] was not entitled to immediate

possession of the boards.”   Second, that Plaintiff failed to prove damages because it failed to22

provide expert testimony regarding the repairability of the boards.  If not repairable, Defendant

argues, the boards are worthless and there can be no damages.  Without expert testimony to establish

repairability, Defendant argues, any award by the jury on the conversion claim is speculative and,

therefore, unlawful.

1. Necessary Elements of a Conversion Claim

Plaintiff claims that Defendant’s first claim is procedurally barred, in that Defendant did not

raise the specific issues in its initial Rule 50(a) motion.  Defendant responds that its initial motion

alleged that Plaintiff had failed to prove all the elements of a conversion claim.  The Tenth Circuit

has stated that “in satisfying the requirements of Rule 50, technical precision is unnecessary,”  and23

that rigid application of the rule is inappropriate.    Viewed in this light, Defendant’s first claim is24

likely not procedurally barred.  However, the Court need not make a determination on this issue

because Defendant has failed to meet the rigorous standards for judgment as a matter of law.

Defendant makes various claims regarding what the evidence supposedly established at trial, but the

jury was presented with the evidence, received jury instructions that detailed the elements of a

conversion claim, and the jury issued a verdict in favor of Plaintiff.  The jury performed its duties



Anderson, 477 U.S. at 255.25

Greene v. Safeway Stores, Inc., 98 F.3d 554, 557 (10th Cir.1996) (internal citation26

omitted).
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in determining credibility, weighing the evidence, and drawing inferences, and it would be improper

for the Court to ignore and reverse the conclusion arrived at by the jury.25

Because the evidence does not overwhelmingly favor Defendant, so as to “permit no other

rational conclusion, judgment as a matter of law is improper,”  and because there was ample26

evidence presented to the jury for the jury to find for Plaintiff on the issue of conversion, the Court

will deny Defendant’s Motion on Defendant’s first claim.

2. Damages

Defendant did raise the issue of damages in his Rule 50(a) Motion, thus preserving the issue

for review.  Defendant has modified its arguments slightly from its original Rule 50(a) motion and

no longer argues that damages are an essential element of Plaintiff’s conversion claim.  Defendant

continues to argue that Plaintiff has not proved that the boards were repairable, but now argues that

the lack of expert testimony makes an actual award of damages impermissible speculation regarding

the value of the boards at the time of conversion.

The Court, in its previous order, held that there was sufficient evidence for the jury to

determine that there were damages suffered by Plaintiff.  Specifically, Defendant’s own employee

inspected the boards and offered an estimate for the cost of repairs, and Plaintiff provided an expert

witness who testified that the type of repairs promised were possible.  Defendant claims, however,

that this evidence is circumstantial, that the repairability of the boards is the type of specialized

knowledge that requires expert testimony, and that the jury is not allowed to base a damages award

on circumstantial evidence.  



360 F.3d 1206 (10th Cir. 2004).27

873 F.2d 1343 (10th Cir. 1989).28

Truck Ins. Exch., 360 F.3d at 1215-16.29

Harvey, 873 F.2d at 1350.30

Truck Ins. Exch., 360 F.3d at 1215.31
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Defendant cites to Truck Ins. Exchange v. Magnetek, Inc.  and Harvey By and Through27

Harvey v. General Motors Corp,  but these case provide little support for Defendant’s arguments.28

In Truck, the Tenth Circuit rejected a jury finding as impermissible speculation when the issue of

causation could only be proven by reliance on an expert theory that the court had already rejected

or by directly contradicting uncontested evidence.   In Harvey, the Tenth Circuit rejected a jury29

finding as impermissible speculation when the expert medical witness testified that he could not

ascertain the cause of the plaintiff’s injuries with any degree of medical certainty.   Defendant30

mischaracterizes the holdings of these cases, for the fact to be established in Truck was capable of

being proved by circumstantial evidence,  and the jury in Harvey found liability after an expert31

essentially testified that it was impossible to know a necessary fact with medical certainty.

Moreover, in both cases the courts were concerned that the jury findings were inconsistent with the

evidence presented.

Defendant has cited no case wherein a question similar to that of repairability requires the

presentation of expert evidence.  In fact, on the issue of damages, the Tenth Circuit has stated that

“[i]t is the general rule that an owner familiar with property which he occupies and operates in a

business may testify concerning its value . . . even though he may not be an expert as to values



Telluride Power Co. v. Williams, 164 F.2d 685, 688 (10th Cir. 1947).  See also32

Restatement (Second) of Torts § 927 cmt. c (the proper measure of property value in an action
for conversion “includes market value and value to the owner.”).
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generally of property of that kind.”   Plaintiff presented evidence that Defendant’s own employee32

believed the boards to be repairable, along with expert testimony that the proposed repairs were

possible.  Plaintiff also presented testimony from the owner of the boards regarding their value,

along with the expert testimony of an economist, who testified as to the lost profits to Plaintiff from

the loss of the boards.  Unlike in Truck or Harvey, the jury finding in this case is perfectly consistent

with the evidence presented.  Because there was ample evidence presented to the jury for the jury

to find that the boards were repairable, Defendant is not entitled to judgment as a matter of law.  The

Court will therefore deny Defendant’s motion as to its second claim.

B. NEW TRIAL

Defendant moves for a new trial based on two independent grounds.  Defendant argues that

because it is entitled to judgment as a matter of law on the conversion claim, and because the jury

verdict does not differentiate between the two claims, that a new trial is required to determine

liability and damages.  As described above, however, Defendant is not entitled to judgment as a

matter of law on the conversion claim and a new trial on these grounds is unwarranted.

Defendant also claims that it is entitled to a new trial on its breach of contract claim because

of prejudice and jury confusion.  According to the Defendant, the Court effectively eliminated one

of Defendant’s primary defenses, that it had never agreed to copy the PROMs because doing so

would be illegal, through a combination of two decisions.  First, the Court gave Jury Instruction No.

34, which instructed the jury that it was not to consider whether copying the PROMs was actually

illegal, but that it could consider the evidence in determining whether or not Defendant agreed to



Docket No. 300 at 10.33

Docket No. 282 at 16.34

Docket No. 300 at ii.35

Rasmussen Drilling, Inc., 571 F.2d at 1149.36
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copy the PROMs.  Second, the Court refused Defendant’s request to require the jury to declare a

specific finding regarding whether Defendant agreed to copy the PROMs.  According to Defendant,

“[g]iving the illegality instruction while refusing to require the jury to answer whether [Defendant]

agreed to copy software/firmware communicated to the jury that they should ignore the issue of

copying PROMs.”33

Defendant’s claims ignore not only the entirety of the jury instructions, but also the very

language of Instruction No. 34.  Instruction No. 34 states that the jury is free to consider the evidence

specifically for the purpose of determining whether Defendant ever agreed to copy the PROMs.

Moreover, Instruction No. 14 states that formation of a contract was necessary, Instruction No. 15

states that a contract is only formed when the parties “have assented to completely identical terms,”34

and Instruction No. 17 states that contract terms may be express or implied.  Defendant concedes that

Plaintiff has always maintained that the copying of PROMs “was a material term of the contract,”35

so the jury instructions, taken as a whole, clearly require the jury to consider whether or not

Defendant ever agreed to copy PROMs.

The Court should not impute to the jury an inability to understand correctly the totality of

the jury instructions, nor nonfeasance in willfully disregarding those instructions.   The jury36

instructions are an accurate description of the prevailing law at the time the jury received the

instructions, and Defendant has not shown that there is “substantial doubt whether the instructions,



Hardeman, 377 F.3d at 1123.37

State v. Corbitt, 82 P.3d 211, 213 (Utah Ct. App. 2003).38

Iron Head Const., Inc. v. Gurney, 176 P.3d 453, 455 (Utah Ct. App. 2008) (quoting39

Canyon Country Store v. Bracey, 781 P.2d 414, 422 (Utah 1989)).

Id.40

Nielsen v. O’Reilly, 848 P.2d 664, 669-70 (Utah 1992).  See also Utah Code Ann. § 15-41

1-1.

Shoreline Dev., Inc. v. Utah County, 835 P.2d 207, 211 (Utah Ct. App. 1992).42
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considered as a whole, properly guided the jury in its deliberations.”   Defendant is therefore not37

entitled to a new trial based on prejudice and jury confusion, and its Motion for New Trial will be

denied.

C. PREJUDGMENT INTEREST

Plaintiff argues that they are entitled to prejudgment interest, and accurately represent that

under Utah law “the measure of damages in a conversion action is the value of the property at the

time of the conversion, plus interest.”   Prejudgment interest is awardable “where the damage is38

complete and the amount of loss is fixed as of a particular time, and that loss can be measured by

facts and figures.”   Prejudgment interest is denied “when damages would be based on a mere39

description of the wrongs done.”   The statutory rate of prejudgment interest on conversion claims40

and, in the absence of a contractual term to the contrary, in breach of contract claims, is ten percent.41

Defendant argues that prejudgment interest is inappropriate because the amount of interest

cannot be calculated with certainty.  Specifically, Defendant argues that: (1) the jury had to use its

best judgment as to valuation, which makes prejudgment interest inappropriate;  (2) the date of42

breach and conversion were never the subject of findings of fact by the jury; and (3) the jury was



Defendant also argued that Plaintiff’s original demand for prejudgment interest included43

compounding interest, which is not allowed under Utah law.  In its Reply, Plaintiff has conceded
this point and reduced their demand accordingly.  Therefore, the issue is no longer before the
Court.

Shoreline Dev., 835 P.2d at 211.44

Id.45

Id. (quoting Smith v. Linmar Energy Corp., 790 P.2d 1222, 1225 (Utah Ct. App. 1990)).46

Docket No. 304 at 5.47

176 P.3d 453 (Utah Ct. App. 2008).48

Iron Head Const., 176 P.3d at 455 (“prejudgment interest is awardable where the49

damage is complete and the amount is fixed as of a particular time, and that loss can be measured
by facts and figures . . . [and] is properly awarded when the loss had been fixed as of a definite
time and the amount of the loss can be calculated with mathematical accuracy in accordance with
well-established rules of damages . . . [and] should be awarded when the damages (1) can be
calculated with mathematical accuracy; and (2) are complete as of a particular date.”) (internal
citations omitted).
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instructed that the measure of damages for conversion was the value of the property at the time of

conversion plus interest, so that it must be assumed that part of the jury award already includes

prejudgment interest.43

Utah law precludes an award of prejudgment interest in so-called “best judgment” cases.44

A best judgment case is one in which “the jury must determine the loss by using its best judgment

as to valuation rather than fixed standards of valuation,”  with the key question being whether the45

loss can be “fixed at a particular time and the amount . . . fixed with accuracy.”   46

Plaintiff argues that Utah law does not follow the “best judgment” standard  and directs the47

Court to Iron Head Const., Inc. v. Gurney,  where the Utah Court of Appeals stated three standards48

that match the requirements of the best-judgment standard,  but also added that “prejudgment49



Id.50

82 P.3d 1064 (Utah 2003)).51

Id. at 1069 n.5 (quoting Cornia v. Wilcox, 898 P.2d 1379, 1387 (Utah 1995)).52

Id.53

Id. at 1069.54
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interest is denied when damages would be based on a mere description of the wrongs done.”50

Plaintiff appeals to this latter language in arguing that Utah courts no longer follow the strict “best

judgment” standard.  This argument must fail for two reasons.  First, the standard advocated by

Plaintiff establishes an extraordinarily low threshold for awarding prejudgment interest, in direct

contradiction to the more stringent best judgment standard restated by the Iron Head Court no less

than three times directly previous to and following Plaintiff’s preferred standard.  Second, the

language cited by the Iron Head Court comes from Smith v. Fairfax Realty, Inc.,  wherein the Utah51

Supreme Court restated that an award of prejudgment interest requires that “the amount of the loss

[be] fixed as of a particular time, and that the loss can be measured by facts and figures,”  and that52

“where the damages are incomplete or cannot be calculated with mathematical accuracy, . . . the

amount of damages must be ascertained and assessed by the trier of fact at the trial, and in such cases

prejudgment interest is not allowed.”   The Smith Court also stated that prejudgment interest is to53

be denied “in cases where damage amounts are to be determined by the broad discretion of the

jury.”   54

The language cited by the Iron Head Court, and relied upon by Plaintiff, is dicta, a passing

reference to the state of the evidence in Smith, used to justify an award of prejudgment interest based

on an appraisal of the fair market value of a piece of real property.  The jury in Smith had a date



898 P.2d 1379 (Utah 1995).55

Id. at 1387.56

15

specific on which an interest in real property was lost to a real estate investment trust, and had been

presented with a fair market value appraisal of that lost interest in real property.  Even though there

was a dispute as to the value of the property, the jury had an appraisal value, arrived at through

generally accepted mathematical formulas, upon which to base its decision.  It is clear that the Utah

Supreme Court did not wish to abandon the “best judgment” standard in questions of prejudgment

interest with that single passing reference, especially in light of the fact that the Smith Court and the

Iron Head Court both defined the standard in terms equivalent to the “best judgment” standard that

prejudgment interest is only appropriate when damages can be fixed at a time certain, and the

amount of loss determined with mathematical accuracy.  The Court must therefore determine

whether the jury was able to fix the loss as of a time certain and whether the jury could rely on

calculations that would give mathematical accuracy to the valuation.

As an example of a case wherein best judgment was required, the Utah Supreme Court

refused to allow prejudgment interest in Cornia v. Wilcox,  where the Utah Court stated that55

“[w]ithout any clear factual information, plaintiffs’ damages could not be measured by facts and

figures or calculated with mathematical accuracy.”   In that case, the plaintiff’s expert testified as56

to the value of damages, and while that was sufficient to establish damages, the assumptions used

by plaintiff’s expert in arriving at those valuations need not have been accepted by the jury in

arriving at the damages award.  Conflicting testimony regarding the essential facts necessary to



Id.57

781 P.2d 414 (Utah 1989).58

Id. at 422.59

Id.60

Shoreline Dev., 835 P.2d at 211.61
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establishing damages meant that the jury was required to use their best judgment and that

prejudgment interest was therefore inappropriate.57

Defendant points to Canyon Country Store v. Bracey  as an example of a case wherein a58

determination of lost profits was held by the Utah Supreme Court to require the best judgment of the

jury, making prejudgment interest inappropriate.   Defendant overstates the holding in the case, and59

claims that the Utah Court held that an award of lost profits, in general, makes prejudgment interest

inappropriate.  In fact, the Utah Court merely stated that prejudgment interest was inappropriate in

Bracey because there was insufficient evidence in that case to provide certainty regarding the amount

of lost profits.60

In the present case, the Court finds that damages are highly speculative, not subject to

mathematical accuracy, and that prejudgment interest is therefore inappropriate.  The jury was

presented with conflicting evidence on: (1) the date of conversion; (2) the date of breach; and (3) the

value of the boards, including the existence and amount of lost profits.  The jury could have come

at the damage award from a number of avenues, and the damages award was therefore likely the

result of the jury’s best judgment, rather than the result of “fixed standards of valuation.”61

Accordingly, Utah law precludes an award of prejudgment interest.

1. Date of Conversion and Breach



Iron Head, 176 P.3d at 455.  See also Saunders v. Sharp, 793 P.2d 927, 931 (Utah Ct.62

App. 1990) (holding that the question of when a contract was breached is an issue for the fact-
finder).

See Jorgensen v. John Clay & Co., 660 P.2d 229, 230 (Utah 1983).63

176 P.3d at 454.64
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Defendant also correctly points out that the jury did not make any determination regarding

the specific date of conversion or breach of contract and argues that without a specific finding of the

date of conversion or breach, damages cannot be ascertained “as of a particular time.”   It is clear62

that the Court has the power to assign prejudgment interest,  but only if the test for prejudgment63

interest has been met, and Defendant essentially argues that there are no findings of fact from the

jury that would allow the Court to determine the date at which prejudgment interest should begin

to accrue.

Plaintiff argues that there was sufficient evidence before the jury to declare May 10, 2002

as the latest date at which conversion and breach of contract would have occurred.  Moreover,

Plaintiff also argues that Utah law does allow a Court to award prejudgment interest even when the

jury has failed to issue specific findings of fact, citing to Iron Head Const., Inc. v. Gurney.   In64

Gurney, the Utah Court of Appeals upheld a trial court finding of date of breach, even though the

jury had made no such finding, because the undisputed testimony established the date of a meeting,

and that no further action in furtherance of the contract took place after that meeting.  In the present

case, however, there was conflicting testimony regarding the actions of the parties after Plaintiff

demanded return of the boards.  It is possible that the jury could have determined that Defendant’s

post-demand actions were attempts to comply with the contract.  If so, May 10, 2002 cannot be

conclusively stated to be the date upon which the contract was breached or conversion occurred.



781 P.2d 414 (Utah 1989).65

18

Without a finding of fact from the jury, the disputes surrounding the date of breach make an award

of prejudgment interest inappropriate.

2. Value of Damages

Similarly, an award of prejudgment interest is inappropriate because the evidence presented

to the jury on the value of damages would not allow the jury to make a determination with

mathematical accuracy.  The jury heard testimony from the owner of the boards as to their fair

market value as of May 10, 2002.  However, the jury did not make a finding of fact that it believed

the date of conversion to be May 10, 2002, so it is not clear that the jury accepted the testimony

regarding the boards’ fair market value.  The jury also heard expert testimony regarding lost profits

suffered by Plaintiff as a result of Defendant’s breach of contract and conversion.  However,

Plaintiff’s expert witness based his analysis on a 5-month window during which Plaintiff’s business

was thriving and used speculative assumptions to extrapolate lost profits over a much longer time

span.  Plaintiff thus engaged in speculation regarding lost profits similar to that which caused the

Utah Court, in Canyon Country,  to disallow prejudgment interest.  The speculative nature of the65

evidence before the jury requires that this Court deny Plaintiff’s request for prejudgment interest,

as well.

IV.  CONCLUSION

It is therefore

ORDERED that Defendant’s Motion for Judgment as a Matter of Law and/or New Trial

(Docket No. 299) is DENIED.  It is further



19

ORDERED that Plaintiff’s Motion to Alter or Amend Judgment (Docket no. 297) is

DENIED.

DATED   January 9, 2009.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge























































 

 

 

 

Daniel L. Steele (6336) 

Arthur VanWagenen (11429) 

STUCKI STEELE PIA ANDERSON, LLC 

299 South Main Street 

Suite 2200 

Salt Lake City, Utah 84111 

Telephone:  (801) 961-1300 

Email: dan@sspafirm.com  

 

Attorneys for Defendant 

 

 

 

IN THE UNITED STATES DISTRICT COURT  

 

DISTRICT OF UTAH, CENTRAL DIVISION 

 

* * * * * * * 

 

 

 

DOUGLAS S., ANN C.S., and LAURA S., 

 

 Plaintiffs, 

 

vs. 

 

ALTIUS HEALTH PLANS, INC., 

 

 Defendant.  

 

 

)

)
)
)
)
)

)

)

)

)

)

)

 

ORDER EXTENDING DEADLINE FOR 

FILING OPPOSING MEMORANDA TO 

MOTIONS FOR SUMMARY 

JUDGMENT  

 

 

Case No. 2:07-cv-734-DAK 

 

Judge Dale A. Kimball 

 

 

 

* * * * * * *  

Plaintiffs Douglas S., Ann C.S., and Laura S. and Defendant Altius Health Plans, Inc., 

filed a Joint Motion and Stipulation to Extend Deadline for Filing Opposing Memoranda to 

Motions for Summary Judgment. Pursuant to that Motion,   

mailto:dan@sspafirm.com


 

IT IS HEREBY ORDERED that the parties shall have to, and including, January 30, 

2009 to opposing memoranda to the parties’ respective Motions for Summary Judgment. 
    

DATED: January 9, 2009. 

 

 

 

     ____________________________________ 

Judge Dale A. Kimball 
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WILLIAM F. HANSON (3620)

Assistant Utah Attorney General

MARK L. SHURTLEFF (4666)

Utah Attorney General

160 East 300 South, Sixth Floor

PO BOX 140856

Salt Lake City, Utah 84114-0856

Telephone: (801) 366-0100

Attorneys for Defendant Brent Dunlop

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

WALTER RAY REDMOND, 

 Plaintiff,

     vs.

UTAH WORKFORCE COMMISSION, et

al.,

                        Defendants.

ORDER EXTENDING TIME TO

RESPOND TO PLAINTIFF’S

COMPLAINT

Case No. 2:07cv928

Judge Dale A. Kimball

Magistrate Judge David Nuffer 

Defendant Utah Workforce Services filed Defendant’s Motion for Extension of Time To

Respond to Plaintiff’s Complaint.  Based on his motion and the grounds and reasons set forth

therein, 

IT IS HEREBY ORDERED that Defendant’s motion is granted.  It has to and including

ten days after the date it received the summons and a copy of the complaint, to respond to

Plaintiff’s Complaint (docket no. 3).



Dated this 9  day of January, 2009.th

__________________________

Dale A. Kimball

United States District Court Judge































BRETT L. TOLMAN, United States Attorney (#8821)

CAROL A. DAIN, Assistant United States Attorney (#10065)

Attorneys for the United States of America

185 South State Street, Suite 300

Salt Lake City, Utah  84111

Telephone:  (801) 524-5682

E-mail:  

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

DENNIS C. WING,

Defendant.

 

:

:

:

:

:

2:08 CR 00513 TS

ORDER

Judge Ted Stewart

On January 8, 2009, a status conference was held in the above-captioned case. 

The defendant was present with counsel and the government was represented.  The Court,

having granted the defendant’s Motion to Withdraw Plea of Guilty, set this case for a

status conference on January 27, 2009 at 9:30 a.m. before Judge Ted Stewart. 

Pursuant to the Speedy Trial Act, 18 U.S.C. § 3161 et seq., the Court

acknowledges defendant’s knowing and voluntary waiver, through counsel, of his rights

under the Speedy Trial Act, and finds that the ends of justice served by a continuance in

this case outweigh the best interest of the public and the defendant in a speedy trial in

order to afford counsel for the defendants and the Government additional time to engage

in plea negotiations.  Accordingly, the time between the date of Defendant’s withdrawal
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of his guilty plea and January 27, 2009, is excluded from speedy trial computation.

DATED this 9th day of January, 2009. 

BY THE COURT:

                                                               

TED STEWART

U.S. District Court Judge



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

RONALD ALAN WOODIN,        

Defendant.

ORDER EXTENDING MOTION 

                      CUT-OFF DATE

Case No.  2:08 CR 00674 DAK

Based on the motion filed by the defendant and good cause appearing,

IT IS HEREBY ORDERED the motion cut-off date be extended to the 30  day ofth

January, 2009.

DATED this 9  day of January, 2009.th

BY THE COURT:

   

Dale A. Kimball

United States District Court Judge







































IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

CONNOR SPORT COURT

INTERNATIONAL, INC., a

Delaware Corporation,

Plaintiff, ORDER DISMISSING CASE

vs. Case No. 2:08-CV-12-SA 

UPMAN ENTERPRISES, a Florida

Corporation,

   Magistrate Judge Samuel Alba

Defendant.

Plaintiff has filed a Notice of Dismissal, pursuant to Rule

41(a)(1) of the Federal Rules of Civil Procedure, because the

parties have entered into a Settlement Agreement in this case. 

Having been apprised of the facts and for good cause shown, and

in accordance with Local Rule DUCivR 54-1(d) and Plaintiff’s

Notice of Dismissal,

IT IS HEREBY ORDERED that this action is dismissed with

prejudice with each party to bear its own costs.

DATED this 9th day of January, 2009.

BY THE COURT:

                                   

Samuel Alba              

United States Magistrate Judge

































IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH CENTRAL DIVISION

UNITED STATES of AMERICA

Plaintiff,      

    ORDER TO SHOW CAUSE

      vs.

DONALD GILBERT     Case No. 2:08-CV-632

Defendant.   

Plaintiff is hereby ordered to show cause why the above captioned case should not be

dismissed as service of process has not been completed within 120 days as required by Rule

4(m) of F.R.C.P.  The file indicated no activity since 8/25/08.

Plaintiff is directed to respond in writing within 20 days from the date of this order and

inform the Court of the status of the case and intentions to proceed.  Failure to do so will result

in dismissal of the case.

 

Dated this 9th Day of January, 2009

By   _______________________________________

       David Nuffer

       United States Magistrate Judge



____________________________________________________________________________

UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

LARRY J. MCCAULEY,                              )

     ) Case No.  2:08CV 00722 DN

Plaintiff,                  )

                                                                             )

v.                              )

     ) ORDER

MICHAEL J. ASTRUE,      )

Commissioner of Social Security,        )      

     ) Magistrate David Nuffer

Defendant.      )

______________________________________________________________________________

It appearing to the Court that Petitioner meets the pro hac vice admission requirements of

DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Jennifer Randall in the United

States District Court, District of Utah in the subject case is GRANTED.

DATED this ____ day of January, 2009.

                                                        

Magistrate David Nuffer

United States District Court
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH ____CENTRAL______ DIVISION

UNITED STATES, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:08-cv-00724-DAK

      vs.  District Judge Dale A. Kimball

ROBERT J. PICKETT; CECILIA G.

PICKETT; FIRST FRANKLIN LOAN

SERVICES, A DIVISION OF

NATIONAL CITY BANK

 

                                Defendant.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel (docket # 13).   The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a showing

of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for February 4, 2009 at 11:00 a.m. is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 01/02/09

b. Has Attorney Planning Meeting Form been submitted? 01/06/09

c. Was 26(a)(1) initial disclosure completed? 02/06/09

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7
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d. Maximum Interrogatories by any Party to any Party 50

e. Maximum requests for admissions by any Party to any Party 50

f. Maximum requests for production by any Party to any Party 50

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 02/20/09

b. Last Day to File  Motion to Add Parties 02/20/09

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff n/a

b. Defendant n/a

c. Counter reports n/a

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 07/22/09

            Expert discovery n/a

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e) 00/00/00

c.          Deadline for filing dispositive or potentially dispositive  

             motions 08/21/09

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 08/21/09

d. Settlement probability: Fair

7. TRIAL AND PREPARATION FOR TRIAL:

a. Rule 26(a)(3) Pretrial Disclosures  4
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1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

Plaintiff 11/20/09

Defendant 12/04/09

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

DATE

c. Special Attorney Conference  on or before5
12/18/09

d. Settlement Conference  on or before6 12/18/09

e. Final Pretrial Conference 2:30 p.m. 01/12/10

f.      Trial Length Time Date

i.  Bench Trial # days

ii.  Jury Trial 4 days 8:30 a.m. 01/26/10

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding Daubert

and Markman motions to determine the desired process for filing and hearing

of such motions.  All such motions, including Motions in Limine should be

filed well in advance of the Final Pre Trial.  Unless otherwise directed by the

court, any challenge to the qualifications of an expert or the reliability of

expert testimony under Daubert must be raised by written motion before the

final pre-trial conference.

Dated this _8th_ day of _January_, 2009.

BY THE COURT:

______________________________

 David Nuffer                            

          U.S. Magistrate Judge
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3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must

ensure that a person or representative with full settlement authority or otherwise authorized to make decisions

regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2009\USA v. Pickett  208cv724DAK  0107 tb.wpd



ANDREW M. MORSE (4498)

SNOW, CHRISTENSEN & MARTINEAU

10 Exchange Place, Eleventh Floor

Post Office Box 45000

Salt Lake City, Utah 84145

Telephone:  (801) 521-9000

Facsimile:   (801) 363-0400

email: amm@scmlaw.com

RICHARD J. GILLOON (pro hac vice)

ERICKSON & SEDERSTROM, P.C. 

10330 Regency Parkway Dr., Ste. 100

Omaha, Nebraska 68114-3761

Telephone:  (402) 397-2200

Facsimile:   (402) 390-7137

email: rgill@eslaw.com 

Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNICITY INTERNATIONAL, INC., a

Delaware Corporation,

Plaintiff,

vs.

BIRDDOG SOLUTIONS, INC., a Nevada

Corporation and Does 1-10,

Defendant.

SCHEDULING ORDER AND ORDER  

              VACATING HEARING 

Case No. 2:08-CV-768 DB

Judge Dee Benson

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge received the Attorney’s

mailto:amm@scmlaw.com
mailto:rgill@eslaw.com
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 Planning Report filed by counsel (docket #11).  The following matters are scheduled.  The times 

deadlines set forth herein may not be modified without the approval of the Court and on a

 

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for 2/04/2009 @ 10:30 a.m. is

 VACATED.

An attorneys’ planning conference was held on December 17, 2008, and all parties were

represented by counsel.  Having reviewed the Attorneys’ Planning Meeting Report, the Court

makes the following Scheduling Order:

 Inc.

1. The parties will exchange initial disclosures required by Rule 26(a)(1) on January 16,

2009.

2. An initial pretrial scheduling conference is set before Magistrate Judge David Nuffer

on February 4, 2009, at 10:30 a.m., but parties are requesting it be canceled.

3. The following discovery methods shall be used:  

(a) Oral Exam Depositions:

Plaintiff   10    

Defendant   10    

Maximum number of hours per deposition    7   

 

(b) Interrogatories     25  

Admissions    25   

Document Requests    200   

(c) Electronically stored information should be provided in digital or PDF

format, or hard copy.
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(d) The parties shall have 30 days after production of information to assert

privilege as supported by a privilege log.

4. The cutoff dates for filing a motion to amend pleadings shall be:

Plaintiff: February 16, 2009

Defendant: February 16, 2009

The cutoff dates for filing a motion to join additional parties shall be:

Plaintiff: February 16, 2009

Defendant: February 16, 2009

5. Reports from experts under Rule 26(a)(2) will be submitted on:

Plaintiff’s and Counter Claimant’s Expert Reports: April 24, 2009

Defendant’s and Counterclaim Defendant’s 

   Expert Reports: May 29, 2009

Rebuttal Reports:  June 12, 2009

6. Discovery cutoff: Fact: April 17, 2009 Expert: July 17, 2009

7. Final date for supplementation of disclosures under Rule 26(a)(3) and of discovery

under Rule 26(e): 16 days prior to trial.  

8. Deadline for filing dispositive or potentially dispositive motions and Daubert

motions is: July 31, 2009. 

9. The potential for resolution before trial is fair.  This case should not be referred to the

court’s alternative dispute resolution program.  The case should be re-evaluated for

settlement/ADR resolution on: January 30, 2009

10. TRIAL AND PREPARATION FOR TRIAL:

a. Rule 26(a)(3) Pretrial Disclosures

Plaintiff 10/30/09

Defendant 11/13/09
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b. Special Attorney Conference on or before 11/27/09

c. Settlement Conference on or before 11/27/09

d. Final Pretrial Conference 3:00 p.m. 12/15/09

e. Jury Trial Five days 8:30 a.m. 01/04/10

DATED this 8th day of January, 2009.

BY THE COURT:

                                                                       

David Nuffer

U.S. Magistrate Judge

Approved as to form:

SMITH, CHAPMAN & CAMPBELL

                                                                     

STEVEN C. SMITH                            Date

Attorneys for Plaintiff

 

SNOW, CHRISTENSEN & MARTINEAU

    s/ ANDREW M. MORSE             1-5-09 

ANDREW M. MORSE                        Date

 

ERICKSON & SEDERSTROM, P.C.

                                                                         

RICHARD J. GILLOON (pro hac vice) Date
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Attorneys for Defendant

 



United States District Court
For The District of Utah, Central Division

United States of America,

Plaintiff,

vs.

29,122.5 Square Feet of Land in Salt
Lake City, Salt Lake County, State of
Utah; Shubrick Building, L.L.C., Brighton
Bank; Anchor Investments Company,
Port O’ Call, Inc..; et al.; and any
Unknown Other Owners.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 08-CV-895-WFD

ORDER DENYING DEFENDANTS’ MOTION TO STRIKE

This matter comes before the Court on a motion by Defendants Shubrick

Building, L.L.C., Anchor Investments Company, and Port O’ Call, Inc. to strike portions

of the Affidavit of Alan J. Camp submitted by the United States in support of its Motion

for Immediate Delivery of Possession of Condemned Property.  The Court, having

considered Defendants’ Motion, Plaintiff’s response thereto, and the Camp Affidavit

itself, FINDS and ORDERS:

I.  Introduction

At issue here are various elements of the Affidavit of Alan Camp, who is the 
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current GSA project manager for the expansion of the Frank E. Moss United States

Courthouse in Salt Lake City, Utah.  Defendants object to various portions of his

affidavit on the grounds that they are either not based on personal knowledge,

constitute inadmissible hearsay, or are purely conclusory or speculative in nature. 

II.  Statements Allegedly Not Based on Personal Knowledge

Defendants assert that two paragraphs in the Camp Affidavit are not based on

personal knowledge and should accordingly be stricken. See Fed. R. Evid. 602; see

also Argo v. Blue Cross & Blue Shield of Kansas, 452 F.3d 1193, 1200 (10th Cir. 1996)

(refusing to consider affidavits not based on personal knowledge at the summary

judgment phase due to Rule 56's clear contrary requirement).  Camp Affidavit

Paragraph 6 discusses the historical background behind the decision to expand the

Moss courthouse.  Camp Affidavit Paragraph 7 discusses various delays in the progress

of the expansion, alleging that a portion of the delay resulted from a “change in the

project direction in 2003" to include the land on which the Shubrick Building sits. 

Defendant asserts that both Paragraph 6 and 7 are based on events which occurred

prior to the affiant’s participation in the project.

However, it is clear from the United States’ Memorandum in Opposition, as well

as Mr. Camp’s testimony in open court on January 7, 2009, that Mr. Camp was involved

in the project from an early date.  He served as the GSA Project Manager in charge of

the Prospectus Development Study for the project as early as 
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1993, and was also involved in the GSA’s Property Development working group before

he was finally assigned as the overall project manager three years ago.  Consequently,

it is clear that Mr. Camp does, in fact, possess personal knowledge regarding the

events described in Paragraphs 6 and 7.

III.  Statements Allegedly Constituting Hearsay

Defendants allege that Camp Affidavit Paragraph 13, which describes “growing

judicial concerns” regarding the inadequacies of the existing courthouse, and asserts

that “Utah’s federal judiciary and Senators have communicated that they are anxious to

avoid further delays” constitutes inadmissible hearsay.  Defendants specifically

challenge as hearsay the alleged communications by Utah’s federal judiciary and

Senators.  However, it is apparent that these statements are not being offered for their

truth and thus are not objectionable.  Further, the first portion of Paragraph 13, which

recites the reasons for the expansion do not constitute statements made by persons

other than the declarant, and as they are clearly based on knowledge developed by the

affiant during his tenure on this project, cannot be stricken.

IV.  Statements Allegedly Conclusory or Speculative in Nature

Finally, Defendants assert that Camp Affidavits Paragraph 8, 9, 10, 11, 13, and

14 are unsupported speculation or conjecture.  These paragraphs deal with the

professed urgency of the project; the need to complete pre-construction activities on 
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schedule to be eligible for construction funds; the number of jobs which the project is

expected to generate; the expected timing for receipt of construction funding; and the

expected consequences of any delay in pre-construction activities, including projected

cost increases.

It is apparent, both from the government’s memorandum, as well as from Mr.

Camp’s January 7, 2009 testimony before this Court, however, that the information

contained in these paragraphs is actually based either on Mr. Camp’s long experience

in GSA construction projects, or in nuances specific to this project.  Far from

unsupported conjecture, it appears that Mr. Camp’s affidavit rests on a firm foundation,

and should not be stricken.

V.  Conclusion

Having reviewed the affidavit in its entirety, the Court finds Defendants objections

without merit.  It clear that Mr. Camp has a long history with this project, and with GSA

construction projects generally.  He is well-versed in the vagaries of this project,

including the GSA’s reasons for initiating it, the pitfalls that could occur if the GSA is not

granted immediate possession, etc.  Consequently, it appears that far from unsupported

conjecture, the statements contained in the affidavit are actually based on personal

knowledge.  Further those few elements of the affidavit which are asserted to be

hearsay are either clearly not admitted for their truth or do not constitute third party

statements.  For the foregoing reasons, Defendant’s Motion to Strike must be, and
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hereby is, DENIED in its entirety.

DATED this  day of January, 2009.

    Honorable William F. Downes 
    Chief United States District Judge
    Sitting by Special Designation

9th











 
 
 

UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH 

______________________________________________________________________________     

      : 

LESA LAKE-ALLEN,   : 

      : 

   Plaintiff,  : 

      :   ORDER FOR PRO HAC VICE ADMISSION 

v. : 

 : 

JOHNSON & JOHNSON et al.,  : 

 : 

Defendant :         Case Number 2:08CV930-DAK 

 : 

____________________________________:_________________________________________ 

 

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of DUCiv R 83-

1.1(d), the motion for the admission pro hac vice of Alex H. MacDonald in the United States District Court, 

District of Utah in the subject case is GRANTED. 

 

DATED this 9
th

 day of January, 2009.  

 

 

_________________________________ 

       Dale A. Kimball 

United States District Judge 

 



 
 
 

UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH 

______________________________________________________________________________     

      : 

LESA LAKE-ALLEN,   : 

      : 

   Plaintiff,  : 

      :   ORDER FOR PRO HAC VICE ADMISSION 

v. : 

 : 

JOHNSON & JOHNSON et al.,  : 

 : 

Defendant :         Case Number 2:08CV930-DAK 

 : 

____________________________________:_________________________________________ 

 

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of DUCiv R 83-

1.1(d), the motion for the admission pro hac vice of Michael D. Lurie in the United States District Court, 

District of Utah in the subject case is GRANTED. 

 

DATED this 9
th

 day of January, 2009.  

 

 

_________________________________ 

       Dale A. Kimball 

United States District Judge 

 



UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH -- CENTRAL DIVISION 

 

              

 

1-800 CONTACTS, INC.   * 

      * ORDER FOR PRO HAC VICE ADMISSION 

 Plaintiff,   *  

 * 

   v.   * 

      * Case No. 2:08-cv-983 

MEMORIAL EYE, PA d/b/a    * 

SHIPMYCONTACTS.COM,   * 

SHIP-MY-CONTACTS.COM, and   * 

IWANTCONTACTS.COM   * 

      *     

  Defendant.   *         

              

 

  

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of 

DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Kristin L. Murphy in the United 

States District Court, District of Utah in the subject case is GRANTED. 

 

 

 

 

Dated: this 9
th

 day of January, 2009. 

 

 

_________________________________ 

       U.S. Magistrate Judge 

 
 



UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH -- CENTRAL DIVISION 

 

              

 

1-800 CONTACTS, INC.   * 

      * ORDER FOR PRO HAC VICE ADMISSION 

 Plaintiff,   *  

 * 

   v.   * 

      * Case No. 2:08-cv-983 

MEMORIAL EYE, PA d/b/a    * 

SHIPMYCONTACTS.COM,   * 

SHIP-MY-CONTACTS.COM, and   * 

IWANTCONTACTS.COM   * 

      *     

  Defendant.   *         

              

 

  

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of 

DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Linda D. Mettes in the United 

States District Court, District of Utah in the subject case is GRANTED. 

 

 

 

 

Dated: this 9
th

 day of January, 2009. 

 

 

_________________________________ 

       U.S. Magistrate Judge 

 

 



UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH -- CENTRAL DIVISION 

 

              

 

1-800 CONTACTS, INC.   * 

      * ORDER FOR PRO HAC VICE ADMISSION 

 Plaintiff,   *  

 * 

   v.   * 

      * Case No. 2:08-cv-984 

LENSFAST, LLC d/b/a    * 

CONTACTLENS.COM,    * 

LENSFAST.COM, and    * 

E-CONTACTS.COM and   * 

RANDOLPH WEIGNER   * 

      *     

  Defendants.   * 

      *        

 

  

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of 

DUCiv R 83-1.1(d), the motion for the admission pro hac vice of R. Terrance Rader in the United 

States District Court, District of Utah in the subject case is GRANTED. 

 

 

 

 

Dated: this 9
th

 day of January, 2009. 

 

 

_________________________________ 

       U.S. Magistrate Judge 

 

 



UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH -- CENTRAL DIVISION 

 

              

 

1-800 CONTACTS, INC.   * 

      * ORDER FOR PRO HAC VICE ADMISSION 

 Plaintiff,   *  

 * 

   v.   * 

      * Case No. 2:08-cv-984 

LENSFAST, LLC d/b/a    * 

CONTACTLENS.COM,    * 

LENSFAST.COM, and    * 

E-CONTACTS.COM and   * 

RANDOLPH WEIGNER   * 

      *     

  Defendants.   * 

      *        

 

  

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of 

DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Linda D. Mettes in the United 

States District Court, District of Utah in the subject case is GRANTED. 

 

 

 

 

Dated: this 9
th

 day of January, 2009. 

 

 

_________________________________ 

       U.S. Magistrate Judge 

 

 



UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH -- CENTRAL DIVISION 

 

              

 

1-800 CONTACTS, INC.   * 

      * ORDER FOR PRO HAC VICE ADMISSION 

 Plaintiff,   *  

 * 

   v.   * 

      * Case No. 2:08-cv-984 

LENSFAST, LLC d/b/a    * 

CONTACTLENS.COM,    * 

LENSFAST.COM, and    * 

E-CONTACTS.COM and   * 

RANDOLPH WEIGNER   * 

      *     

  Defendants.   * 

      *        

 

  

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of 

DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Kristin L. Murphy in the United 

States District Court, District of Utah in the subject case is GRANTED. 

 

 

 

 

Dated: this 9
th

 day of January, 2009. 

 

 

_________________________________ 

       U.S. Magistrate Judge 

 
 


	 Defendant. 

